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Def endant Edward M Mezvinsky is charged here with
si xty-nine counts of violations of federal law arising from
twenty-four allegedly fraudul ent schenes, and rel ated fi nanci al
crimes, commtted over a twelve-year period. Wen Mezvi nsky gave
notice of a nmental health defense pursuant to Fed. R Crim P
12.2, the Governnment responded with a notion to excl ude that
def ense.

After extensive briefing as well as the conduct of over
four days of hearing at which we heard a succession of experts
testify as to the nental health issues, we are at last in a
position to decide the Governnent's notion. As this issue is
hi ghly consequential for both sides, we consider it at sone

| engt h.

Backqgr ound

On March 22, 2001, a Gand Jury returned a sixty-siXx
count Indictnment charging Mezvinsky wth fraud and rel ated
of fenses. On February 7, 2002, the Grand Jury returned a
Supersedi ng I ndictnment that added three additional counts
regardi ng an all eged schene that took place while Mezvinsky was

on pretrial rel ease.



The Governnent clains that Mezvi nsky was engaged
bet ween 1989 and Decenber of 2001 in twenty-four separate
fraudul ent schenes in which institutions and people | ost over
$10.4 mllion. Specifically, the Superseding Indictnment charges
Mezvi nsky with one count of naking a fal se statenent to an agency
of the United States in violation of 18 U.S.C. § 1001, as well as
two counts of neking false statenents to financial institutions,
inviolation of 18 U S.C. § 1014. The Supersedi ng I ndictnent
al so charges fifty-nine counts of fraud, nanely, fifteen counts
of mail fraud, in violation of 18 U.S.C. § 1341, thirty-nine of
wire fraud, in violation of 18 U.S.C. § 1343, and five of bank
fraud, in violation of 18 U S.C. 8§ 1344. It also charges two
counts of false statenents on tax returns, in violation of 26
US C 8§ 7206(1), and five counts of structuring currency
transactions in violation of 31 U S.C. 8 5324(a)(3).

On July 2, 2001, Mezvinsky filed a notice under Fed. R
Cim P. 12.2 of an intention to present an insanity defense or
ot her defense based on nental illness. Shortly thereafter, upon
| earni ng of defense counsel's possible conflict of interest, we
appoi nted new counsel, Thomas Bergstrom Esquire, to represent
Mezvi nsky. On February 25, 2002, pursuant to the | eave we
granted him M. Bergstrom anended the Rule 12.2 notice to state
t hat Mezvi nsky woul d not present an insanity defense to Rule

12.2(a), but rather a "nental health defense via Rule 12.2(b).""*

! This subsection of the Rule provides:
(continued...)



Thi s subsection of the Rule refers to a "nental disease or defect
or any other nental condition of the defendant bearing upon the
issue of guilt", and the Advisory Conmttee Note thereto explains
that this subsection "is intended to deal with the issue of
expert testinony bearing upon the issue of whether the defendant
had the 'nental state required for the offense charged' ."
Specifically, in his February 25, 2002 subm ssion on Mezvi nsky's
behal f, M. Bergstrom advi sed that:

The nmental health defense will include the
fol | owi ng:

(a) defendant has suffered froma Bipolar
mental disorder, wth an onset likely in his
|ate teens or early twenties, which remained
undi agnosed and untreated for several
decades;

(b) defendant has frontal | obe organic brain
damage whi ch was revealed in a Positron

Em ssi on Tonography Scan (PET) conducted on
Novenber 9, 2001. A followup scan will be
done in April, 2002;

(c) defendant has suffered froma Lariam
i nduced toxic encephal opathy as a result of

'(...continued)

(b) EXPERT TESTI MONY OF DEFENDANT' S MENTAL
CONDI TION. If a defendant intends to

i ntroduce expert testinony relating to a
ment al di sease or defect or any other nental
condition of the defendant bearing upon the
i ssue of guilt, the defendant shall, within
the tinme provided for the filing of pretrial
notions or at such later tinme as the court
may direct, notify the attorney for the
governnent in witing of such intention and
file a copy of such notice with the clerk.
The court may for cause shown allow | ate
filing of the notice or grant additional tine
to the parties to prepare for trial or make
such other order as may be appropriate.
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his ingesting the drug over tinme during his
travels to the African continent.

Shortly after Mezvinsky filed this Rule 12.2(b) notice,
the Governnent filed its notion to exclude those defenses. In
essence, the Governnent contends that Mezvi nsky's defenses
constitute yet another con. This con, the Governnent argues,

i ncl udes Mezvinsky's mi sl eadi ng his own experts, see Gov't's Mot.
at 20-22, note 7.

I n accordance with United States v. Pohlot, 827 F.2d

889 (3d Cir. 1987), cert. denied, 484 U.S. 1011 (1988), we

comrenced a hearing on March 15, 2002, and this hearing continued
over the span of two nonths in what anounted to about four days

of hearing tinme.? Before canvassing the hearing record, it is

’The hearing was protracted by Mezvinsky's ever-
changi ng def ense counsel situation. By the tinme we convened the
second day of hearing on April 9, 2002, defendant had, through
the resources of his supporters, retained Bryant Wl ch, Esquire,
as special counsel to deal with the nental health defense. OOn
M. Bergstromis notion, we admtted M. Welch pro hac vice even
t hough M. Welch had no crim nal defense experience; on the other
hand, he had a great deal of experience in nmental health areas,
and i ndeed has a Ph.D. in clinical psychology that he received in
1976.

Shortly before the April 9 hearing convened, we were
surprised to receive a notion to withdraw from M. Bergstrom At
the Governnent's suggestion, see N. T. at 324-25 (Apr. 9, 2002),
in the mddle of the reconvened hearing on April 9 we had an in
canera conference with only Messrs. Bergstrom and Mezvi nsky
present, at which we deternmined that irreconcilable differences
had ari sen between attorney and client, and that therefore we
woul d have to appoint a new crim nal defense | awer under the
Crimnal Justice Act. As M. Wlch was by now conducting the
Pohl ot hearing, and defendant's w tnesses were testifying, we
all owed M. Bergstromto remain as standby consultative counse
until such tinme as we could find successor counsel. W therefore
conpleted the testinony of wi tnesses who had appeared on April 9,
with the exception of Dr. C audi a Bal dassano.

(continued...)



inportant first to describe, exactly, what our enterprise here
entails. To do this, we begin with the pertinent statute and the

jurisprudence of our Court of Appeals under it.

| nsanity Defense Contrasted with Mens Rea Def ense

In response to the verdict in the District of Col unbia
when John Hinckley was tried for his attenpted assassi nation of
Presi dent Reagan, Congress, after extended consideration, adopted
the Insanity Defense Reform Act of 1984, Pub. L. No. 98-473,
Title Il, 8 402(a), 98 Stat. 2057, 8 20, which is now codified at
18 U.S.C. 8 17. The statute provides, in its entirety:

| nsanity Defense

(a) Affirmative Defense.--1t is an
affirmati ve defense to a prosecution under
any Federal statute that, at the tine of the
comm ssion of the acts constituting the

of fense, the defendant, as a result of a
severe nental disease or defect, was unable
to appreciate the nature and quality or the
wr ongful ness of his acts. Mental disease or
def ect does not otherw se constitute a

def ense.

?(...continued)

We t hereupon ordered Dr. Bal dassano to produce copies
of certain articles to which she referred in her April 9
testinmony. We briefly reconvened on April 16 to receive those
articles fromher, and M. Wl ch was present for this brief
pr oceedi ng.

By the tinme we reconvened on May 13, 2002, we had
secured the services of Stephen Robert LaCheen, Esquire, to
represent Mezvinsky as his chief trial counsel. By that tine,
however, with our | eave, M. Wl ch had filed a conprehensive
response to the Governnent's notion, and resunmed as Mezvinsky's
retai ned special counsel at the hearings on May 13 and 14, 2002.
M. LaCheen was al so present both days.

5



(b) Burden of proof.--The defendant has the

burden of proving the defense of insanity by

cl ear and convi nci ng evi dence.
After Congress adopted the Insanity Defense Reform Act, the
gquestion i medi atel y becane whether there was sonethi ng between
the perm ssible affirmati ve defense of insanity and the
i nperm ssi ble defense of "[mental disease or defect.” In this
Circuit, the answer is an enphatic "yes".

In Pohlot, our Court of Appeals, in an opinion by Judge
Becker, held that although "Congress intended 8§ 17(a) to prohibit
t he defenses of di mnished responsibility and di m ni shed
capacity, Congress distinguished those defenses fromthe use of
evi dence of mental abnormality to negate specific intent or any
ot her nens rea, which are elenents of the offense.” Pohlot, 827
F.2d at 890. The Panel went on to wite:

Wil e the contours of the doctrines of

di m ni shed responsibility and di m ni shed

capacity are unclear, the defenses that

Congress intended to preclude usually permt

exoneration or mtigation of an offense

because of a defendant's supposed psychiatric

conmpul sion or inability or failure to engage

in normal reflection; however, these matters
do not strictly negate nens rea.

Having found this daylight in the statute, it is
inmportant to stress that the Court in Pohlot was at pains to note
how narrow a ray of light this actually was:

Only in the rare case, however, will even a

| egal |y insane defendant actually |ack the

requi site nmens rea purely because of nental

defect. As the House Report stated: "Mental
illness rarely, if ever, renders a person

6



i ncapabl e of understandi ng what he or she is

doing. Mental illness does not, for exanple,
alter the perception of shooting a person to
that of shooting a tree."” House Report at 15

n. 23. Simlarly, a man who conmts nurder
because he feels conpelled by denons still
possesses the nens rea required for nurder.
The governnent's burden of proving nens rea
is therefore considerably | ess onerous than
its previous burden of proving sanity.

Id. at 900.

Again, in denonstrating how narrow and "rare" this
defense will be, the Court of Appeals, after citing a nunber of
di stingui shed academ ¢ coment at ors, said:

Comrent at ors have agreed, however, that only
in the nost extraordinary circunstances could
a defendant actually lack the capacity to
formnmens rea as it is normally understood in
American law. Even the nost psychiatrically
i1l have the capacity to formintentions, and
the existence of intent usually satisfies any
nmens rea requirenent.

ld. at 903 (citation omtted).

Thus, stressing that "Courts should also be careful in
deci di ng whether to issue jury instructions or to permt defense
argunents directing the jury to consider whether any evidence of
mental abnormality negates nens rea", id. at 905, Pohl ot
entrusted the resolution of these difficult issues to the trial
court:

In light of the strong danger of m suse, we

join other circuits that have directed

district courts to exam ne proffered

psychiatric testinony carefully "to determ ne

whet her the proof offered is grounded in

sufficient scientific support to warrant use

in the courtroom and whether it would aid
the jury in deciding the ultimate issues.”



ld. (quoting United States v. Bennett, 539 F.2d 45, 53 (10th

Cr.), cert denied, 429 U S. 925 (1976)). Pohlot enphasized

that, in fulfilling this duty, "Courts should evaluate the
testinony outside the presence of the jury."” [d. at 906.
In a case with many striking simlarities to this one,

Judge Ludwig in United States v. Bennett, 29 F. Supp. 2d 236

(E.D. Pa. 1997), aff'd 161 F.3d 171, 183 (3d Cir. 1998), cert.
deni ed, 528 U. S. 819 (1999), discussed the nens rea defense at

t he sentenci ng of John Bennett, the founder and masterm nd of the
i nf anous New Era Ponzi schene.® Bennett's fraud spanned severa
years and was, he contended, the result of his sincere and

deepl y-hel d religious conviction that he was doi ng God's worKk.

In rejecting this defense at the protracted sentenci ng hearing

that foll owed Bennett's plea of nolo contendere, Judge Ludw g

very hel pfully expl ained how Pohl ot applies to fraud cases I|ike
Bennett's and Mezvi nsky's:

As to each of the crinmes charged in the
present case, while the nens rea requirenments
vary, all of theminvolve sone type of
intentionally fal se representation. As a
matter of |aw, no anmount of honest beli ef
that an enterprise will succeed -- or is
worthwhile -- can justify fal se, basel ess, or
reckl ess assertions or pronmises. United
States v. Boyer, 694 F.2d 58, 59-60 (3d Gr.
1982). See United States v. Hannigan, 27

%Coi nci dental | y enough, we had on our docket |n re
Foundation for New Era Philanthropy Litigation, MDL 1127, which
constituted the consolidated civil actions arising out of
Bennett's nassive fraud through New Era. See, id., 175 F.R D.
202 (1997). We are therefore intimately famliar with the
details of the fraud that was the focus of Judge Ludw g's

attention.




F.3d 890, 892 n. 1 (3d Cir. 1994); United
States v. Cen-Card Agency, 724 F. Supp. 313,
316-17 (D.N.J. 1989). In order to have
probative value as to nmens rea, defendant's
expert testinony nust relate to the
particular m srepresentations attributed to
himin the indictnment. If his clinical
condition and synptonol ogy can be logically
connected to his subjective belief that his
assertions were not false, baseless, or
reckless vis-a-vis the truth, such evidence
is admi ssible to show | ack of nens rea.

O herwise, it is not -- despite a strongly
hel d religious conviction, whether or not
arising fromnental disorder, that his
conduct was norally upright and woul d be
soci etal ly beneficial.

Bennett, 29 F. Supp. 2d at 240 (footnote omtted). Judge Ludw g
therefore held that Bennett's notivating religious beliefs, even
if in part delusional, could not support a Pohlot-satisfying

def ense because he did not negate the requisite nens rea of

know ngly making fal se statenents to the highly-sophisticated
peopl e whom he victim zed in his Ponzi schene.

The Court of Appeals affirnmed Judge Ludw g on this, as
well as on all other points. See id. 161 F.3d at 183. In his
opinion for hinself, Judge Nygaard and the |ate Judge Seitz,
Judge Scirica, after noting the trial judge's "broad discretion
to admt or exclude expert testinony" under Fed. R Evid. 702,
hel d that Judge Ludwi g properly excluded Bennett's "expert
testinony expressly stating that he |lacked the nental capacity to
commt the charged crinmes."” [d. at 185. (Qbserving that "[a]l
of the excluded questions asked the expert to state, in
conclusory terns, how Bennett's nental disorders affected his

crimnal culpability", Judge Scirica held for the panel that

9



"[t]hat decision is exclusively within the province of the jury”
and not perm ssible expert testinony under Fed. R Evid. 704(b).
Qur duty here is thus a highly focused one under the

regi mne of Daubert v. Merrell Dow Pharnmaceuticals, Inc., 509 U S.

579 (1993) that nmakes us the gatekeeper to assure that juries
only hear reliable and, nost pertinent to this case, relevant
expert testinmony. |In order to determne that "fit" between

proffered testinony and what is properly at issue, see, e.q.,

Saldana v. Kmart Corp., 260 F.3d 228, 232 (3d Gr. 2001), our

focus must be on whether Mezvinsky's expert testinony fits into
the narrow nens rea gap that Congress and Pohl ot recognize in the
| nsanity Defense Reform Act.

Qur imersion in the testinony of the many experts we
heard al so convinces us of the w sdom of Judge Boudin's approach

to this problemin United States v. Schneider, 111 F.3d 197 (1st

Cr. 1997). Schneider involved a mail and wire fraud prosecution

"4 that was carried out over the

of "a classic 'bust-out' schene
course of four or five nonths. 1d. at 199. The panel in

Schnei der affirnmed the exclusion of proposed expert testinony
that the defendant "was depressed, that he had inpaired judgnent
(due to his depressed state and overnedi cation), and that he was

subject to blackouts", as well as testinony that his nedication

* Such a schene involves ordering nerchandi se on fal se
credit references "without any intention of paying for the goods,
whi ch were then sold for whatever they would bring." United
States v. DeVincent, 632 F.2d 147, 149 (1st Cr.), cert. denied
449 U.S. 986 (1980).

10



"woul d inpair intellectual function in a variety of ways" and
"permt msperception and delusion.” 1d. at 202.

The First Grcuit affirmed the exclusion by taking a
different route from Pohlot. Although that G rcuit took
exception with Pohlot's stress on whether the conduct at issue
was "purposeful", 1d. at 203, Schneider held that the issue
shoul d be di sposed of by reference to Fed. R Evid. 403:

The evi dence, as we have said, is of

limted rel evance: show ng 'inpaired

judgnent m ght help piece out a |l ack of

deceit claimbut falls well short of

sufficient proof. At the sane tine, the

expert testinony offered here could easily

m slead the jury into thinking that such a

nmedi cal condition anobunts to tenporary

insanity or aneliorates the offense....

Thus, we conclude that the district

court was free to exclude this evidence on

the ground that its capacity to m slead the

jury substantially outweighed its limted

rel evance.

ld. at 203. W therefore will also balance the rel evance, if

any, of the proposed expert testinony against the concern that it
"could easily mslead the jury" into exactly the kind of

di m ni shed responsibility or tenporary insanity defenses that are

forbi dden under the Insanity Defense Reform Act. ®

> As Judge Boudin also put it about this Act and
Pohl ot ' s teachi ng:

Pohlot's other thene is the capacity of
evidence of this kind to m slead. Congress
raised the hurdle for an insanity defense and
barred a new di m ni shed capacity defense that
courts were beginning to invent. Yet the
evi dence offered, both here and in Pohlot,
(continued...)
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Qur enterprise here therefore devolves to deternmine if
Mezvi nsky has presented the "rare case" that Congress and Pohl ot
contenpl ated could go to the jury. As will be seen, we hold that

he falls far short in that regard.

Anal ysi s
1. The Pertinent Mens Rea

Bef ore considering the expert testinony we heard, it is
inportant at the outset first to define, precisely, the relevant
mens rea here. Before that, however, it is inportant to know
what is not pertinent to our inquiry.

In this regard, we enphasize that the authority in this
Circuit is clear that Mezvinsky's judgnment and honest belief are
of no nonment under any of the applicable statutes. As the Court
of Appeals has put it in an unbroken |ine of cases beginning with

United States v. Boyer, 694 F.2d 58, 60 (3d G r. 1982), "[n]o

anount of honest belief that the enterprise should ultimately
make nmoney can justify basel ess, false or reckless
m srepresentations or prom ses.” As Judge Ludwi g, with the Court

of Appeal s's approval, noted in Bennett, supra, even "a strongly

°(...continued)

suggests that the defendant was tenporarily
out of his mnd (even though not insane under
section 17(a)) and that his crinme was
mtigated by his psychol ogi cal condition.
Such evi dence tends to reintroduce the very
concepts that Congress wanted to exclude and
thereby to mslead the jury.

12



hel d religious conviction, whether or not arising from nental

di sorder, that [a defendant's] conduct was norally upright and
woul d be societally beneficial" is inadm ssible, Bennett, 29 F.
Supp. 2d at 240. Thus, the issue is not, as Mezvinsky contends,
whet her he believes, as many do, that "Elvis still lives", ° but
whet her Mezvi nsky can stand at the gates of the estate and report
that he is | ooking at G acel and.

Generically speaking, the various counts of the
Superseding Indictnment all require sone degree of scienter, and
that nental state requires an intention -- and therefore a
concom tant nental capacity -- to deceive soneone.

Specifically, the Supersedi ng Indictnent charges
Mezvi nsky with one count of naking a fal se statenent to an agency
of the United States in violation of 18 U S.C. § 1001. This
statute by its terns requires that the statenent be nade
"know ngly and willfully", see id. at subsection (a). Qur Court
of Appeal s has described "the requisite intent under section
1001" as "deliberate action with knowl edge that the statenents

were not true." United States v. Gunbs, 283 F.3d 128, 134 (3d

Gir. 2002).

The Superseding I ndictnment al so charges Mezvinsky with
two counts of making false statenents on tax returns, in
violation of 26 U S.C. 8 7206(1). This statute nmakes it a crine

when anyone,

® Def't's Opp. to Gov't's Mn. at 8.
13



WIIlfully nmakes and subscribes any return,
statenment, or other docunent, which contains
or is verified by a witten declaration that
it is nmade under the penalties of perjury,
and whi ch he does not believe to be true and
correct as to every material matter. ..

Regarding the requisite nental state, our Court of Appeals has
required that:

To prove willfulness in a crimnal tax case,

t he governnment nust show that the |aw i nposed

a duty on the defendant, that the defendant

knew of this duty, and that he voluntarily

and intentionally violated that duty.

United States v. Mdses, 148 F.3d 277, 283 (3d Cir. 1998)

(internal citations omtted).

The Supersedi ng I ndictnent asserts five counts of
structuring currency transactions in violation of 31 US.C 8§
5324(a)(3). This statute crimnalizes the structuring of any

transaction "for the purpose of evading the reporting
requi rements” for currency transactions involving nore than
$10,000. As might be expected given this statutory |anguage, our
Court of Appeals has held that it is "not enough"” for the
Governnent nerely to prove that "the accused structured
transactions in anobunts under $10, 000", but must al so show

: that he structured for the specific

pur pose of evading the federal reporting

requirements. If a person were ignorant of

the requirenents and deposited a | arge anount

of cash in $9,000 installnments, he would not

vi ol ate section 5324.

United States v. Dollar Bank Mney NMarket Account No. 1591768456,

980 F.2d 233, 237 (3d Gr. 1992).

14



As nentioned at the beginning of this Menorandum the
Super sedi ng I ndictnment charges Mezvinsky with fifty-nine counts
of fraud, specifically, mail, wire and bank fraud in violation of
18 U.S.C. 88 1341, 1343 and 1344, respectively. Both § 1341 and
§ 1343 begin wth identical statutory |anguage, to wt, "Woever,
havi ng devi sed or intending to devise any schene or artifice to
defraud, or for obtaining noney or property by nmeans of false or
fraudul ent pretenses”, is guilty of a crine if he uses the mai
or wwre "for the purpose of executing such schene or artifice."
Bank fraud under 8§ 1344 begins with cognate | anguage, that is,
"Whoever knowi ngly executes, or attenpts to execute, a schene or
artifice -- (1) to defraud a financial institution". Gven the
identical statutory |language for nmail and wire fraud, it is

unsurprising that Judge Sand in his Mdern Federal Jury

Instructions proffers the sane definition for "intent to

defraud", nanely, "to act knowingly and with the specific intent
to deceive, for the purpose of causing sone financial or property

|l oss to another." See Leonard B. Sand, et al., 2 Mdern Federa

Jury Instructions, Inst. 44-5 (1998). Under bank fraud, Judge

Sand states that "[t]o act with intent to defraud neans to act
willfully and with the specific intent to deceive, for the
pur pose of causing sone financial loss to another." [d. at Inst.
44-11.

Al t hough there are, in their approved fornul ations,
variations in the scienter requirenents under these different

crimnal statutes, it is fair to identify a common thread, and

15



that is an intention to deceive a person or institution. ’

Mezvi nsky's nmens rea defense, therefore, nust be probative as to
whet her he had the nental capacity to formsuch an intention over
the twel ve-year course of his alleged two dozen schenes to
defraud. As a shorthand, therefore, we will summarize the common
aspect of this nental ability with the [ocution "capacity to
deceive" as we scrutinize the proffered expert testinony through

the | enses of Pohl ot and Rul e 403.

2. The Proffered Testi nony

Over the course of what anmounted to about four days of
heari ngs, Mezvinsky offered five experts® in support of his
mental health defenses. The Governnent called three to testify.

Specifically, Mezvinsky called Dr. Gary Steven Sachs, a
psychiatrist who is expert in bipolar nmental health problens; Dr.
Cl audi a Bal dassano, anot her psychiatrist with expertise treating

patients suffering bipolar disorders; Dr. Jonathan Brodie, a

" As the Governnment notes, we recognize that "[t]he
present version of the [structuring] statute elimnated the
requirenent inposed in Ratzlaf v. United States, 510 U S. 135
(1994), that the governnment al so prove a specific intent to
violate the law" CGov't's Rep. Br. at 3, n. 2.

8 Mezvinsky also proffered a report of Dr. Ashley
Croft, a British critic of the anti-malarial drug Lariam
Not wi t hstandi ng the Court's arranging for his live, interactive
tel evised appearance on May 14, 2002, Dr. Croft elected not to
appear. As we very nmuch benefitted from cross-exam nati on and
our ability to colloquy all the rest of the experts, Dr. Croft's
absence underm nes his value as an expert witness. It was clear
froma nunber of w tnesses, however, that Dr. Croft is a
scientific |l one voice regarding Larianis effects on nental
heal t h.
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Prof essor of Psychiatry who is expert in the field and in
Positron Em ssion Tonography ("PET"); Dr. WIlfred G Van Gorp, an
expert in neuropsychology; and Dr. Mark J. MIIls, a forensic
psychiatrist who is a professional expert wi tness. The
Government called Dr. Hans O Lobel, a forner Center for D sease
Control physician, who is expert in malaria epidem ol ogy and
prevention; Dr. Ruben Gur, Professor of Neuropsychol ogy at the
Uni versity of Pennsylvania, who is expert at brain inmaging
(i ncluding PET) and neuropsychol ogi cal diagnosis; and Dr. Robert
L. Sadoff, an expert forensic psychiatrist.

We consider the testinony of these experts as each
bears on the three nental health defenses nentioned in
Mezvi nsky's February 25, 2002 notice under Rule 12.2(b), i.e.
that he (a) "suffered froma Bipolar nental disorder”, (b) "has
frontal | obe organic brain damage", and (c) "has suffered froma
Lariaminduced toxic encephal opathy”". As to each defense, the
guestions we nust consider are whether Mezvinsky is offering

perm ssi bl e nmens rea evidence under Pohlot and Fed. R Evid. 403.

(a) Mezvinsky's Bipolar D sorder

It is undisputed® that Mezvinsky suffers some degree of
bi pol ar disorder. Al of the experts al so agree that Mezvi nsky

is not schizophrenic, delusional or subject to auditory or visual

° At |east for purposes of this nmotion. The Governnent
was at pains during the hearing and in its briefing to nmake cl ear
that its concession on this point was only for purposes of
apprai sing Mezvi nsky's proffered defenses.
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hal | uci nati ons. Beyond these few points of agreenent, the
experts diverge on how severe that disorder is or even when it
began. For our purposes, however, we (nercifully) need not
decide those interesting and difficult clinical questions. Qur
task is rather only to consider whether such evidence is fairly
probative of a nmens rea defense and thus whether it nay pass
t hrough the narrow Pohl ot - 403 doors.

Because it is central to Mezvinsky's nmental health
defense, we begin with defining what, exactly, a bipolar disorder

is. For this definition, all of the psychiatric experts | ooked

to the D agnostic and Statistical Manual of Mental Disorders (4th
ed.) published by the Anmerican Psychiatric Association and
referred to throughout the testinony as DSM I V.

At the threshold, we neet what the DSMIV refers to as
a "Mani c Episode", which it describes "as euphoric, unusually
good, cheerful, or high." [1d. at 357. Wile this description
may sound benign and "initially have an infectious quality for
t he uni nvol ved observer," 1id., the DSMIV states that "it is
recogni zed as excessive by those who know the person well." Id.
As Mezvinsky clainms that the schenes at issue here were the fruit
of Mani c Epi sodes, we confine our bipolar discussion to that

anti pode al one. *°

% To be sure, Mezvinsky's experts made occasi ona
reference to his depression, but the burden of testinony was that
hi s Mani ¢ Epi sodes accounted for his "bad judgnent" and "poor
choi ces".
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Qur attention was repeatedly called to DSM1V s
"Criteria for Manic Episode", id. at 362. Because those criteria
figure so promnently in the testinony, we reproduce themin
full:

Criteria for Manic Episode

A A distinct period of abnornmally and
persistently el evated, expansive, or
irritable nmood, |asting at |least 1 week
(or any duration if hospitalization is
necessary).

B. During the period of nood disturbance,
three (or nore) of the follow ng
synpt ons have persisted (four if the
nmood is only irritable) and have been
present to a significant degree:

(1) inflated self-esteem or
grandi osity

(2) decreased need for sleep (e.qg.
feels rested after only 3
hours of sl eep)

(3) nore tal kative than usual or
pressure to keep talking

(4) flight of ideas or subjective
experi ence that thoughts are
raci ng

(5) distractibility (i.e.,
attention too easily drawn to
uni nportant or irrelevant
external stinmuli)

(6) increase in goal-directed
activity (either socially, at
wor k or school, or sexually)
or psychonotor agitation

(7) excessive involvenent in
pl easurabl e activities that
have a high potential for
pai nful consequences (e.g.
engagi ng i n unrestrained
buyi ng sprees, sexual
i ndi scretions, or foolish
busi ness i nvestnents)

C. The synptonms do not neet criteria for a
M xed Epi sode (see [DSM1V] p. 365).
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D. The npod di sturbance is sufficiently
severe to cause marked inpairment in
occupational functioning or in usual
social activities or relationships with
others, or to necessitate
hospitalization to prevent harmto self
or others, or there are psychotic
f eat ures.

E. The synptonms are not due to the direct
physi ol ogi cal effects of a substance
(e.g., a drug of abuse, a nedication, or
other treatnent) or a general nedical
condition (e.g. hyperthyroidisnm.

Note: Manic-like episodes that are clearly
caused by somatic antidepressant treatnent
(e.g., nedication, electroconvul sive therapy,
[ight therapy) should not count toward a

di agnosi s of Bipolar | Disorder.

Bi pol ar patients may al so experience what are referred
tointhe literature as "Hypomani ¢ Epi sodes”, which the DSM |V
defines as "not severe enough to cause narked inpairnent in
soci al or occupational functioning or to require
hospitalization”, id. at 365, and therefore are |less dramatic
than the nore protracted Manic Epi sodes. DSM IV defines a
Hypomani ¢ Epi sode as:

. . . [A] distinct period during which there
is an abnormally and persistently el evated,
expansive, or irritable nood that |asts at

| east 4 days (Criterion A). This period of
abnormal nood nust be acconpani ed by at | east
three additional synptons froma |ist that
includes inflated self-esteemor grandiosity
(nondel usi onal ), decreased need for sl eep,
pressure of speech, flight of ideas,
distractibility, increased involvenent in
goal -directed activities or psychonotor
agitation, and excessive involvenent in

pl easurabl e activities that have a high
potential for painful consequences (Criterion
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B). If the nood is irritable rather than

el evated or expansive, at |east four of the
above synptons nust be present. This list of
addi tional synptons is identical to those
that define a Manic Epi sode (see [DSM1V] p.
357) except that delusions or hallucinations
cannot be present.

Al of the psychiatric experts agreed that Mezvi nsky
had, at |east sonetinmes, Hypomani c Epi sodes but, as m ght be
expected, his experts stressed the Mani c Epi sodes even though no
one cited a single delusion or hallucination.

Much testinonial attention was given to the first
criterion for Manic Episode, "inflated self-esteem or
grandi osity". Al though Mezvinsky's experts enphasi zed that this
criterion had to be part of the constellation of other criteria,
it was a crucial dinension in the diagnosis; as Dr. Bal dassano
put it, it is "necessary but not sufficient."” Mezvinsky's
experts agree that all highly-successful people denonstrate
"inflated self-esteemor grandiosity"” and that it is a fair
expectation that one would find this condition anong all 535
menbers of Congress, bearing in mnd that Mezvinsky hinself once
served in the House of Representatives. |Indeed, Dr. Bal dassano
st aked out, anobng her many extravagant positions, the notion that
nost Chi ef Executive Oficers of corporations not only have this
first criterion, but are in fact bipolar.

Absor bi ng as these questions genuinely are, however,

the pertinent inquiry here is how, if at all, Mezvinsky's bipolar
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condition affected his capacity to deceive (as we have defined it
above) during the relevant tines.
Mezvi nsky's nost em nent expert on this point is Dr.
Gary Sachs, who is the Director of the Bi polar Research Program
and a bipolar clinic at Massachusetts Ceneral Hospital in Boston.
Dr. Sachs, on cross-exam nation, acknow edged that people
suffering from bi pol ar di sorder can engage in intentional conduct
and have the capacity to deceive. Noting that Mezvi nsky was
never psychotic or delusional or presented any evidence of
hal | uci nations, Dr. Sachs admtted that Mezvinsky has the
capacity to deceive; as he put it in colloquy wth the
pr osecut or,
Q You say in your report that a
person w th bipolar disorder has the capacity
to deceive. |Is that correct?
A Sur e.
Q And woul d you agree that M.
Mezvi nsky, based on your diagnosis of himas
havi ng bi pol ar disorder, simlarly had the

capacity to deceive.

A Right. | think having the capacity
is sonmething that nost have

N.T. at 220-21 (Apr. 9, 2002). Mezvinsky was al so by no neans
i ncapable of lying. As Dr. Sachs forthrightly put it in colloquy
w th us,

THE COURT: Is it your testinony that
M. Mezvinsky is incapable of |ying?

THE WTNESS: Absol utely not.
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N.T. at 294 (Apr. 9, 2002). When the Governnent presented
i nconveni ent instances that suggested the factual falsity of
Mezvi nsky's reports of Manic Episodes!, Dr. Sachs was reduced to
say that, "This is a conplicated case . . . bipolar was not 'the
only cause'", but it was nerely "a cause" of Mezvinsky's poor
judgnent. Mst to the point, on recross-exan nation, when the
Gover nnent asked exactly what Mezvinsky's capacities were at
various tines over the twelve years in question, Dr. Sachs
conceded that, "I don't know what he knows at any given tine."

| ndeed, no expert on Mezvinsky's behalf was in a
position to say that at any given tinme during the twel ve-year
hi story of the alleged schenes to defraud that Mezvinsky did not
have a capacity to deceive. |In this regard, it seenmed to us that
Dr. Sadoff, |looking at the record in this case, cane to the only
concl usion that nakes any sense at all. Dr. Sadoff was inpressed
t hat Mezvinsky was able to keep track of wi dely disparate schenes
at the sane tine, and that a "true manic" probably couldn't do

that. This is because, as Dr. Sadoff pointed out, the bipolar

! For exanple, Dr. Sachs was unaware that Marjorie
Mar gol i es- Mezvi nsky, the defendant's wi fe who presunably "know s]

the person well" within the nmeaning of DSM IV s definition of
"“Mani ¢ Epi sode", never reported any untoward euphoria pre-
indictnment. In colloquy with us, Dr. Sachs "[a]bsol utel y" agreed
that psychiatrists (and judges) share an "occupational hazard" of
"“con artists who know what others want to hear.” N T. at 253

(Apr. 9, 2002). Wthout formally judging the question, we fear
that David Manet's House of Ganes applies all too well here to
Dr. Sachs, who is an unquestionably distingui shed and honorabl e
physi ci an.
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condition is not a cognitive disorder. People |like Mezvinsky are
not out of touch with reality.

To be sure, Dr. Sadoff testified that there were
unusual cases where extrene bi polar disorders took the patients
beyond cognition of reality, but those episodes were always
brief. He was aware of no case where the episode | asted beyond a
few days. In this regard, it is inportant to note that all of
t he psychiatric experts agreed that Manic Epi sodes are just that
-- episodes. ' No expert could think of a single case where a
bi pol ar patient was so divorced fromreality that the condition
persisted without interruption over a period of years, as is the
claimhere.' While Dr. Baldassano fromtine to tine staked out
t he preposterous position that half of the bipolar patients
cannot appreciate the difference between right and wong, she
conceded that Mezvinsky was aware of what he was doing, and had
the capacity to enter into intentional conduct. She in fact
conceded, in her testinony of May 13, 2002, that she "had a hard
time pinpointing any mani c epi sodes" that Mezvinsky had, a

difficulty Dr. Sachs shared. Conceding that Mezvi nsky was never

2 1 ndeed, as Dr. Sachs put it, "By its nature, bipolar
illness is episodic.” NT. at 180 (Apr. 9, 2002).

3 Nor has any court in any reported decision upheld a
nmens rea defense when the crimnal activity spanned nore than a
week. W ordered the parties to bring any such case to our
attention, and Mezvinsky admtted that none exi sts. See Def't's
Qop. to Gov't's Mn. at 20, note 4. Inits reply brief, the
Governnent cites several cases where nens rea defenses were
di sal | owned when the conduct in guestion was done over extended
time periods. See Gov't's Rep. Br. at 28-30.
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psychotic, delusional or hallucinatory, Dr. Bal dassano adnmitted
that she really "can't say" whether Mezvi nsky knew what he said
was fal se at any give tine. ™

On this record, Mezvinsky's proffered testinony as to
hi s bi pol ar di sease sinply cannot get through the Pohl ot door
To be sure, his experts are prepared to testify at |ength that

and "bad

Mezvi nsky's condition resulted in "poor judgment" *°

choi ces", but none is in a position to state that, at any
rel evant tinme, Mezvinsky did not have the capacity to deceive.

Wiile it is true that at tinmes in her testinony Dr. Bal dassano

“ I'n response to questioning fromthe prosecutor, Dr.
Bal dassano al so adnitted that there is no scientific literature
on bipolar patients' ability to lie:

Q If we wanted to | ook for an article or a
study that did that, that specifically
focused and canme up with a nodel to study of
a bipolar patient's ability to know what is
false. W haven't been able to | ocate an
article like that. And do you know of any

st udy?

A | don't. | don't. And | can't imgine
that any woul d appear in the literature.

N. T. at 482 (Apr. 16, 2002).

> For exanple, the DSM 1V makes reference to this in
its narrative discussion of Manic Episodes:

Expansi veness, unwarranted optim sm
grandi osity, and poor judgnent often lead to
an i nprudent involvenent in pleasurable
activities such as buying sprees, reckless
driving, foolish business investnents, and
sexual behavi or unusual for the person, even
t hough these activities are likely to have
pai nful consequences.

DSM IV at 358.
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seened to get near that door, she did so in the course of
testifying that half of bipolar patients are "constantly" unable
to tell right fromwong. ' Since she and other experts agreed
that 1.2% of the United States popul ati on have a bi pol ar
condi tion, ! based upon the |atest census data, this would mean
that 3,377,064 Anmericans would be candidates for a Rule 12.2
def ense (281, 422, 000 peopl e®® x .012)*°, and half of them or
1,688,532, would in fact be able to sustain that defense -- so
much for Pohlot's "rare case"

The blurring of the general and the specific, of
adm ssi bl e nedi cal opinion and conjecture, turned the hearing

into a mist of conmpound ifs and unsupported specul ation. * This

1 See N.T. at 417-18 (Apr. 9, 2002). A week later,
Dr. Bal dassano seened to anend her testinony to suggest that "I
think what | said was that up to 50 percent of bipolar patients
| ack insight in the setting of an acute manic episode.” N T. at
469 (Apr. 16, 2002).

" The DSM 1V states the "preval ence" of Bipolar | in
terms of a range: "The lifetime preval ence of Bipolar | D sorder
in community sanples has varied fromO0.4%to 1.6%" |d. at 385
As to Bipolar Il D sorder, the DSM1V states that: "Conmunity
studi es suggest a lifetinme preval ence of Bipolar Il Di sorder of
approximtely 0.5%" [d. at 395. Thus, the DSM 1V range for

bi pol ar di sorders would be 0.9%to 2.1% of the popul ation.

8 Statistical Abstract of the United States: 2001,
Table 24, p. 26 (U S. Census Bureau 2001), available at
http://ww. census. gov/ prod/ 2002pubs/ 01st at ab/ st at - ab01. ht m .

¥ Using the DSM IV range of 0.9%to 2.1% the range of
Anmericans as candidates for a Rule 12.2 defense woul d be
2,532,798 to 5, 909, 862.

% To take only one exanple, our extended colloquy wth

Dr. Sachs about what constitutes a "foolish business investnent"”
(wthin the DSMIV' s neaning) in a capitalistic, entrepreneuri al
(continued...)
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bog of Mezvinsky's proffered testinony confirnms the w sdom of

Judge Boudin's approach in Schneider, supra, in that this

vapor ous evi dence "suggests that the defendant was tenporarily
out of his mnd (even though not insane under Section 17(a)) and
that his crine was mtigated by his psychol ogi cal condition",
evi dence that "reintroduce[s] the very concepts that Congress
wanted to exclude and thereby to mslead the jury."” Schneider,
111 F. 3d at 203. To the extent Mezvinsky's proffered testinony
as to his bipolar condition mght slip through a crack in the
Pohl ot door, it sinmply cannot do so through the Rule 403 door
given the very high Iikelihood of its msleading the jury into
forbidden territory.

Inits totality, as this evidence rarely, if ever, had
any point of tangency with rel evant questions, its hopelessly

el usive nature sinply would not be hel pful to the trier of fact,

20(. .. continued)
society reveals how utterly elusive these problens are, and thus
how hopel essly vexi ng and unhel pful they would be to any jury.
See N.T. at 193-97 (Apr. 9, 2002). In that colloquy, the case of
Fred Smth, whose Yal e econom cs professor pooh-poohed the
"foolish" idea we now call Federal Express, figured prom nently.
See Vance H. Trinble, Overnight Success: Federal Express and
Frederick Smith, Its Renegade Creator 80 (1993)("Professor
Challis A Hall, Jr., read the twelve or fifteen pages Fred Smth
had typed up as his 1965 term paper in the course designated
Econom cs 43A. For a few m nutes he thought about the hub-and-
spokes concept expounded . . . . Then he picked up his red pen
and wote '"C."").

We have in another context considered the difficulty of
inmporting DSM IV s inclusive categories into the resolution of
specific problens of crimnal responsibility. See United States
v. Mtto, 70 F. Supp. 2d 570, 573-76 (E.D. Pa. 1999), aff'd 225
F.3d 651 (3d Cir. 2000) (discussing DSM1V s "personality
di sorder" and "antisocial personality disorder").
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as Daubert requires. Daubert, supra, 509 U S. at 591-92.

I ndeed, its indetermnacy is so great that Dr. Sachs, in response
to M. Welch's question, could only throw up his hands, Sartre-
like, at the futility of the Pohlot enterprise:
OK And so in terns of, as in the case
of the Pohl ot decision, of |ooking at what

soneone's conscious intent is, we sinply
can't get a measure of what conscious intent

is.

A | don't have any reliable neasure for
t hat .

Q O K. You nor anyone else. 1Is that
right?

A That's right.
N.T. at 303-04 (Apr. 9, 2002). What, one may ask, could a jury

do with testinony |like this?

(b) The PET Scans

Mezvi nsky's second nmental health defense clains that he
"has frontal |obe organic brain danmage which was revealed in a
Positron Em ssion Tonography Scan (PET) conducted on Novenber 9,
2001." This defense references a PET scan conducted on that date
by Dr. Monte S. Buchsbaum Professor of Psychiatry at the M.
Si nai School of Medicine in New York City.

PET scans are a relatively new diagnostic tool that
neur oscientists use to neasure the glucose netabolic rates of

different parts of the brain. To oversinplify somewhat, this is
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done by injecting the patient with F-deoxyglucose ("FDG') %,
which is mxed with trace anmounts of radioactivity, and then
taking axial slice images at six mllineter intervals and
reconstructing those images with the aid of a conputer. A
conputer also takes the nunerical data and converts theminto
pi xel s to make colors. The different uptake rates of the FDG
then can be conpared against those rates in patients w thout
abnormalities. #

According to Dr. Buchsbaumis PET scan of Novenber 9,
2001, it showed that in Mezvinsky there was "di m ni shed capacity
at the frontal pole, and a patchy biparietal distribution.” See
Gov't Ex. 1, p. 1. Dr. Buchsbaum al so opi ned that the scan
showed that "[s]one areas of the parietal/tenporal border are
also low' and that "[a]reas of the tenporal |obe are al so patchy
and low in relative netabolic rate.” 1d. Dr. Buchsbaum conveyed
his "inpression"” that this constituted an "[a] bnormal scan with
frontal |obe decrease consistent with Al zheiner's di sease, toxic
encephal opathy or Pick's disease." |d. at 2.

Al t hough Dr. Buchsbaum hinself did not testify, two
acknow edged experts on PET opi ned about the significance of the
Novenber 9, 2001 scan, Dr. Ruben Gur, the Governnent's w tness,

and Dr. Jonathan Brodie, Mezvinsky's. Wile these two em nent

1 Examiners actually use fluoride 18, which, as Dr.
Ruben Gur noted, "has an excess of positrons, which are
positively-charged particles.” NT. at 101 (Mar. 15, 2002).

2 For a nore detailed and conpl ete description, see
Dr. Gur's testinony at id. 99-105.
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W t nesses disagreed as to the conclusions to be drawn from Dr.
Buchsbaum s PET scan -- for exanple, Dr. GQur saw a "hypofrontal
decrease" that could be the result of depression or nascent

Par ki nson' s di sease, while Dr. Brodie saw a toxi c encephal opat hy
as nore likely -- there were wi de areas of agreenent in what they
had to say.

For exanple, both agreed that no study exists that
links the di m nished capacities in various parts of Mezvinsky's
brain to any specific disorder. Both agreed that a PET scan is
only a "snapshot" of a patient's brain at one particular tine,
and that one cannot make retrospective appraisals of that brain
from such snapshots. Thus, neither expert could make any
i nference about the state of Mezvinsky's brain at any point
during the twelve years in question here.

Most to the point of our inquiry under Pohlot, neither
expert could identify anything in the Novenber, 2001 PET scan, or
in the one done in May of 2002, that would in any way bear on
Mezvi nsky's capacity to deceive. Interestingly in this regard,
Dr. Gur co-authored in January of 2002 the very first paper that

exam ned brain activity during sinulated deception, * and Dr. Gur

2 D.D. Langleben, L. Schroeder, J.A Mldjian, R C.
GQur, S. McDonald, J.D. Ragland, C.P. OBrien, and A R Childress,
Brain Activity during Sinul ated Deception: An Event-Rel ated
Functi onal Magnetic Resonance Study, 15 Neurol nmage 727 (2002).
Dr. Brodie was unaware of this research. As scientific inquiry
inthis realmis therefore in its infancy, Judge Boudin's conment
in Schneider -- "this is an area in which everyone is stil
| earning”, id. 111 F.3d at 203 -- here constitutes an
under st at enent .
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opined that this early research offers no support that any

di m ni shed aspect of Mezvinsky's brain had anything to do with
his capacity to deceive.?* As there is, therefore, no evidence
that Mezvinsky's PET-identified brain abnormalities had any
pertinence to his capacity to deceive, it is inadm ssible under
Pohlot. As it does not cross the Pohlot threshold of relevance
and reliability, we do not even get to the Rule 403 question as

there is no probative evidence of any kind proffered.

(c) Lariam

As his last nental health defense, Mezvinsky cl ains
that he "has suffered froma Lariaminduced toxic encephal opat hy"
as a result of his taking the drug "during his travels to the
African continent."

As to this point, only Dr. Brodie concluded that it was
possi ble that the toxic encephal opathy that nay exist in
Mezvi nsky's brain was sonmehow rel ated to Mezvi nsky's ingestion,
over three years in the 1990s, of mefloquine, sold under the
trade nanme Lariam Dr. Brodie, however, hastened to admt that
his was only a hypothesis as no study exists as to whether Lariam
use can in fact cause toxic encephal opathy -- indeed, Mezvinsky's
is the only PET scan Dr. Brodie has even seen of soneone who had
used Lariam Both experts on PET confirmed that no study exists
about the effect of Lariamon brain activity as it can be

detected in PET scans.

* See N.T. at 137-40 (Mar. 15, 2002).
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As to the Pohlot issue, Dr. Brodie testified that it
was "self-evident" that the PET scans sai d nothi ng about
Mezvi nsky's capacity to |lie about any subject. 1ndeed, on
redirect examnation, Dr. Brodie testified that there was no
correl ati on between what he has seen in Mezvinsky's PET scan with
Mezvi nsky's capacity to deceive.

Mezvi nsky now seens to argue that his Lariam use
exacerbated his bipolar disorder. Al though Dr. Sachs, for
exanpl e, testified that Lariam does not cause bipol ar disorder, ?°
Dr. MIIs suggested that it may nmake it worse.

This |ast point was one that was hotly debated in the
hearing. Dr. Hans O Lobel, a physician wwth the Center for
D sease Control who has consulted with many international
agenci es such as the Wrld Health O ganization on the subject of
mal aria, is certainly one of the world' s pre-em nent experts on
mal aria epidemology. |In that capacity, he had conplete
famliarity wwth the literature on the effects of
mef | oqui ne/ Lari am versus chl oroqui ne, the |atter having been the
chief anti-malarial drug used after World War 11. Dr. Lobel
testified that by the early 1980s, nmany areas of the nal ari a-
infested worl d becane resistant to chl oroqui ne, and thus

mef | oqui ne was devel oped by the United States Arny and approved

% "] don't think Lariam causes bipol ar disorder. |

t hi nk Lariam can perhaps for sone circunscribed period of tine,
if you re intoxicated with it, cause an episode.” N T. at 290
(Apr. 9, 2002).
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for use in Europe in 1986 and in the United States in 1989. It
is a hugely successful anti-malarial drug.

Dr. Lobel testified that no study exists |inking
mefl oqui ne to psychosis, cerebral toxicity or even to irrational
deci sions. One such study was conducted by the University of

26 \What sone

Zurich and involved a universe of 150,000 peopl e.
research has shown, however, is that there are certain short-term
effects on sone travellers, although the causal relationship is,

in Dr. Lobel's view, far from established. ¥

 N.T. at 18-30 (Mar. 15, 2002).

2 As Dr. Lobel put it in col
anecdot al accounts nentioned in Dr. Cro
report:

oquy with us about
ft's unaut henti cated

A No, it doesn't nean anyt hing.
Because it may be caused by things that have
nothing to do with the drug.

And especially in people who travel, and
unl ess -- mefloquine is only used by people
who travel, or live in the tropics overseas.

Travel apparently can be quite a
stressful experience. Psychotic events are
reported not infrequently anong travellers.
It's probably in conbination of stress
factors caused by the travel, strange diet,
jet lag, use of alcohol -- travellers tend to
drink nmuch nore -- and then strange
environnment. Sonme people feel it |iberating,
bei ng away from social restraints that exist
in a honme environnent.

But it's really remarkabl e that people -
- for nme at least -- that people find it
stressful.

THE COURT: So, your testinony is that
t hat happens if they take not hing.

THE WTNESS: Onh, absolutely.
(continued...)
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Dr. MIls testified solely on the strength of Dr.
Croft's unauthenticated report. While taking Lariams
psychol ogi cal effects as nore established than Dr. Lobel did, Dr.
MI1ls neverthel ess acknow edged that those effects were short-
lived and woul d not continue over a period of years, much |ess
over the twelve at issue here.?®

Agai n, no expert suggested nefl oqui ne/ Lari am had
anything to do with the capacity to deceive. To the contrary,
Dr. Lobel, by far the nost em nent of the experts to testify on
this subject, was aware of no reliable evidence that in any way

suggests that nefloqui ne makes anyone nore likely to think that

27(...continued)
THE COURT: O K. Just the she[e]r fact
of travel

THE WTNESS: Has nothing to do with the
drug or anything. |It's just the fact of
travel, and all the factors that go into a
strange environnent. Having to worry about
this, that and the other, that apparently
provokes all this.

|d. at 25-26.

2 Dr. MIls, the apostle of Mezvinsky's Lariam
exacerbation theory, stressed in his colloquy with us that
Mezvi nsky's nmental inpairnment did not render himinconpetent to
defend hinsel f.
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the false is true and the true, false. We heard no def ense

Wi tness contradict Dr. Lobel on this crucial point. *

* See, e.g., N.T. at 86 (Mar. 15, 2002):

Q And, nost inportantly, with regard to
the question of intent to deceive. Wether
mefl oqui ne can affect sonebody's intent to
tell alie.

Am | correct that in this study
[ conparing Lariamw th Ml arone], there's no
mention of anybody suffering a tendency to
fraud or to nendacity as a result of taking
t he drug?

A That's right.

Q So, even with this study nore
particularly called to your attention, is

your testinony still the same. That we still
don't have any scientific evidence regarding
t he causal |ink between nmefl oquine and a

person's intent to nake a fal se statenent?
A That's right.

% Dr. Croft having disappointed Mezvinsky by his
failure to appear on May 14, the defendant thereafter resorted to
a bit of character assassination of Dr. Lobel. 1In a notion filed
two days before the Governnment's reply was due to Mezvinsky's
brief, the defense asserted that Dr. Lobel was sonething of a
pol |l uted source. As authority for this serious charge, Mezvinsky
attached a United Press International dispatch that quotes none
other than Dr. Croft. Mezvinsky's twel fth-hour notion overl ooks
the fact that M. Bergstrom in searching cross-exam nation and
recross-exam nation, painstakingly questioned Dr. Lobel on the
very effects nentioned in the U P.l1. story. See N.T. 46-79, 88-
94 (Mar. 15, 2002). Indeed, Dr. Lobel's testinony even
anticipated the reports fromMarines in Somalia nentioned in the
UP.lI. story, see 1d. at 64. Any further questioning of Dr.

Lobel would therefore only beat a dead horse on what is
mani festly a neritless defense. W therefore deny the notion in
a separate order
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Mezvi nsky's Lariam defense therefore constitutes yet
anot her instance that will not pass mnmuster under Pohlot, nuch

| ess under Rul e 403.

Concl usi on

Upon careful scrutiny, Mezvinsky's proffered nental
heal t h defenses are founded upon a masna of ifs, hypotheses and
conjectures that have no relevance to the nental state Mezvi nsky
disclainms for the twelve years at issue here. Hi s experts cite
nothing reliable fromwhich a jury mght Iink Mezvinsky's PET-
identified brain abnormalities and Lariamingestion to his
capacity to deceive.

In the end, the Insanity Defense Reform Act, Pohlot and
Rul e 403 exist to prevent juries from being conned with
i npressi ve-soundi ng but irrelevant or msleading testinony such
as that to which we were subjected here. This end does not
"abrogate M. Mezvinsky's Constitutionally-protected right to

"3 To the contrary, it assists the jury inits

trial by jury.
arduous task of finding the truth.

We shall therefore grant the Governnent's notion

I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

UNI TED STATES OF AMERI CA

V.

. Def't's Opp. to Gov't's Mn. at 2.



EDWARD M MEZVI NSKY : CRIM NAL NO. 01-156
ORDER

AND NOW this 3rd day of June, 2002, upon consideration
of the Government's notion to exclude nental health defense
(docket no. 62), defendant's response to that notion, and the
Government's reply to the defendant's response, and after
hearings on the notion, and for the reasons set forth in the
acconpanyi ng Menorandum it is hereby ORDERED that the
Government's notion i s GRANTED.

BY THE COURT:

Stewart Dal zell, J.
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